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equivalent performance standards in
subchapter B of this chapter, shall be
modified or reconstructed to meet the
performance and design standard of
subchapter K of this chapter pursuant
to a compliance plan approved by the
regulatory authority only as part of
the permit application as required in 30
CFR 780.12 or 784.12 and according to
the findings required by 30 CFR 773.15;

(iv) An existing structure which does
not meet the performance standards of
subchapter B of this chapter and which
the applicant proposes to use in con-
nection with or to facilitate the coal
exploration or surface coal mining and
reclamation operation shall be modi-
fied or reconstructed to meet the per-
formance and design standards of sub-
chapter K prior to issuance of the per-
mit.

(2) The exemptions provided in para-
graphs (e)(1)(i) and (e)(1)(ii) of this sec-
tion shall not apply to—

(i) The requirements for existing and
new coal mine waste disposal facilities;
and

(ii) The requirements to restore the
approximate original contour of the
land.

(f)(1) Any person conducting coal ex-
ploration on non-Federal and non-In-
dian lands on or after the date on
which a State program is approved or a
Federal program implemented, shall ei-
ther file a notice of intention to ex-
plore or obtain approval of the regu-
latory authority, as required by 30 CFR

part 772.
(2) Coal exploration performance
standards in 30 CFR part 815 shall

apply to coal exploration on non-Fed-
eral and non-Indian lands which sub-
stantially disturbs the natural land
surface 2 months after approval of a
State program or implementation of a
Federal program.

(Pub. L. 95-87, 30 U.S.C. 1201 et seq.)

[44 FR 15316, Mar. 13, 1979, as amended at 44
FR 77446, Dec. 31, 1979; 48 FR 6935, Feb. 16,
1983; 48 FR 44391, Sept. 28, 1983; 48 FR 44779,
Sept. 30, 1983; 49 FR 38477, Sept. 28, 1984; 54
FR 13822, Apr. 5, 1989]

EFFECTIVE DATE NOTE: A document pub-
lished at 44 FR 67942, Nov. 27, 1979, tempo-
rarily suspended §701.11(d) (1) and (2), which
were redesignated as paragraphs (e) (1) and
(2) at 49 FR 38477, Sept. 28, 1984, insofar as it
may be read to retain discretion in the regu-
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latory authority to grant an exemption from
reconstruction of existing structures after
making the findings in 30 CFR 773.15.
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§702.1 Scope.

This part implements the exemption
contained in section 701(28) of the Act
concerning the extraction of coal inci-
dental to the extraction of other min-
erals where coal does not exceed 16%
percent of the total tonnage of coal and
other minerals removed for purposes of
commercial use or sale.

§702.5 Definitions.

As used in this part, the following
terms have the meaning specified, ex-
cept where otherwise indicated:

(@) Cumulative measurement period
means the period of time over which
both cumulative production and cumu-
lative revenue are measured.

(1) For purposes of determining the
beginning of the cumulative measure-
ment period, subject to regulatory au-
thority approval, the operator must se-
lect and consistently use one of the fol-
lowing:

(i) For mining areas where coal or
other minerals were extracted prior to
August 3, 1977, the date extraction of
coal or other minerals commenced at
that mining area or August 3, 1977, or
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(i) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after August 3, 1977, the
date extraction of coal or other min-
erals commenced at that mining area,
whichever is earlier.

(2) For annual reporting purposes
pursuant to §702.18 of this part, the end
of the period for which cumulative pro-
duction and revenue is calculated is ei-
ther

(i) For mining areas where coal or
other minerals were extracted prior to
April 1, 1990, March 31, 1990, and every
March 31 thereafter; or

(ii) For mining areas where extrac-
tion of coal or other minerals com-
menced on or after April 1, 1990, the
last day of the calendar quarter during
which coal extraction commenced, and
each anniversary of that day there-
after.

(b) Cumulative production means the
total tonnage of coal or other minerals
extracted from a mining area during
the cumulative measurement period.
The inclusion of stockpiled coal and
other mineral tonnages in this total is
governed by §702.16.

(¢) Cumulative revenue means the
total revenue derived from the sale of
coal or other minerals and the fair
market value of coal or other minerals
transferred or used, but not sold, dur-
ing the cumulative measurement pe-
riod.

(d) Mining area means an individual
excavation site or pit from which coal,
other minerals and overburden are re-
moved.

(e) Other minerals means any commer-
cially valuable substance mined for its
mineral value, excluding coal, topsoil,
waste and fill material.

§702.10 Information collection.

The collections of information con-
tained in §§702.11, 702.12, 702.13, 702.15
and 702.18 of this part have been ap-
proved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1029-
0089. The information will be used to
determine the initial and continuing
applicability of the incidental mining
exemption to a particular mining oper-
ation. Response is required to obtain
and maintain the incidental mining ex-
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emption in accordance with section
701(28) of the Act.

Public reporting burden for this col-
lection of information is estimated to
average one hour per response, includ-
ing the time for reviewing instructions,
searching existing data sources, gath-
ering and maintaining the data needed,
and completing and reviewing the col-
lection of information. Send comments
regarding this burden estimate or any
other aspect of this collection of infor-
mation, including suggestions for re-
ducing the burden, to Information Col-
lection Clearance Officer, OSM Depart-
ment of the Interior, 1951 Constitution
Avenue, NW., Washington, DC 20240;
and to the Office of Management and
Budget, Paperwork Reduction Project
(1029-0089), OMB, Washington, DC 20503.

§702.11 Application requirements and
procedures.

(a)(1) Any person who plans to com-
mence or continue coal extraction
after April 1, 1990, under a Federal pro-
gram or on Indian lands, or after the
effective date of counterpart provisions
in a State program, in reliance on the
incidental mining exemption shall file
a complete application for exemption
with the regulatory authority for each
mining area.

(2) Following incorporation of an ex-
emption application approval process
into a regulatory program, a person
may not commence coal extraction
based upon the exemption until the
regulatory authority approves such ap-
plication, except as provided in para-
graph (e)(3) of this section.

(b) Existing operations. Any person
who has commenced coal extraction at
a mining area in reliance upon the in-
cidental mining exemption prior to
April 1, 1990, in a State with a Federal
program or on Indian lands, or prior to
the effective date of counterpart provi-
sions in a State program, may continue
mining operations for 60 days after
such effective date. Coal extraction
may not continue after such 60-day pe-
riod unless that person files an admin-
istratively complete application for ex-
emption with the regulatory authority.
If an administratively complete appli-
cation is filed within 60 days, the per-
son may continue extracting coal in re-
liance on the exemption beyond the 60-



